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OW 
JAMES Earl of Laupzxpars, Defender, 
A 8 A N 8 


ceſs for proving the tenor of a bond for 12,000 
merks, ſaid to have been granted by one of the de- 


nal bond itſelf is not in the regiſter, and the record-· copy differs 


materially from the extract produced by the purſuer. Theſe, 
and other circumſtances, tending to obſtruct the eſtabliſhment of 


fo antiquated and ſuſpicious a.claim, having been founded 'on by 
the defender, at adviſing: the: ſtate of the procels, your Lord- 
| ſhips were pleaſed to appoint parties to > give in memorials againſt 


thbe 12th of November. 
In this memorial for the defender, it will be neceſfiry to ſtate 


to your Lordſhips the titles that have been made up to, and the 
proceedings that e to have been had upon the bond ane 
ſtion. 


Of this date, Charles Maitland * Hatton, afterwards Earl ofOR. 23.1680. 


. Lauderdale, 
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TR Mackay the -arkier | is a in the preſent pro- 


F fender's predeceſſors, as far back as the 1680. This 
| bond i is ſaid to have been regiſtrate in the books of ſeſſion in the 
43706 and the purſuer produces an extract of it: but the origi- 
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| L 1 is ſaid to have i bond to John Kirkwood, de- 


ſigned, of Suſſolb-ſireet, Weſtminſter, for 12, ooo merks Scots, 


payable at Whitſunday thereafter: and of this bond the tenor is 
now attempted to be proved. 

John Kirkwood died in the beginning of the year 1631, after 
naming, by his will, four executors, v2. Sir William Sharp 1 
of Stonniehill, Sir Andrew Forreſter, John Hay, and James 
Turnbull. The three laſt happening to reſide in London, Sic 
William Sharp became the manager of the defunct's effects in 
Scotland to a conſiderable extent. In this management Sir Wil- 
liam was affiſted by John Doul writer in Edinburgh, in the ca- 
pacity of an agent and clerk. Sir William was at the ſame time 
.chief manager for the Duke of Lauderdale, and after his death, 
for the ſaid Charles Maitland of FRO his brother and ſucceſ- 
Sr 

Sir William Sharp died in the 169 5 and was ſucceeded by f 
his nephew Sir William Sharp of Scotſcraig. Upon the death 
of Sir William, the whole writs and accounts relative to Kirk-_ 
wood's executory came into the hands of the ſaid Fohn Doul. 

In the year following, 1686, Mr Doul drew out an account of 
charge and diſcharge of Sir Villiam's intromiſſions with Kirk- 
avo0d's executry; in which he, inter alia, charged Sir William as 
debtor to Kirkwood's executors, in this article, By the mo- 
„ ney due by the Lord Hatton, now Earl of Lauderdale, 


L. 666: 13-: 4 Sterling;“ which ſum exactly correſponds 


with the contents of the bond above mentioned, and could on- 
ly be properly ſtated in that account to the debit of Sir William, 
in the caſe of Sir William's having received payment of the debt. 
According to John Doul's oath, taken in the proceedings af- 
ter mentioned, he got the ſaid original bond, with other papers 
belonging to John Kirkwood, that is to fay, from the poſſeſſion of 


old Sir William Sharp. Hence it is plain, that if ſuch an original 


bond once truly exiſted, Mr Doul muſt have poſſeſſed himſelf of 
It in an unwarrantable manner ; and it is ſtill more apparent, that 
he endeavoured to make up a title to it in his own perſon, in a 


Way | 
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way fill more e unjuſtifiable, It is therefore neceſſary, that his 
method of making up thoſe titles ſhould be particularly explain 
ed. 
It appears, that old Sir William Sharp, when he paid debts 
due by John Kirkwood, was in uſe to take blank affignations 
thereof in place of diſcharges ; a practice too common in thoſe 
days; and which, as juſtly obſerved in the ſtatute 1696, was 
the occaſion of many trauds. 
_ Kirkwood had been owing three debts, amounting to L. 1100 
Sterling of principal, to Mr John Sinclair. Theſe debts were 
all paid by Sir William Sharp out of his intromiſſions with Kirꝶ— 
avood's executry, as is proved by the aforeſaid account made up 
by John Doul himſelf; wherein credit is expreſsly given to Sir 
William for the amount of thoſe debts due to Mr John Sinclair 
as paid. Accordingly it appears, that Mr Sinclair granted a 
blank aſſignation to Sir William of thoſe debts as early as the 
1684. Mr Doul himſelf has upon oath given this account of 
the ile he made of that aſſignation after Sir William's death: 
That he received the blank aſſignation in Sir William Sharp's 
lifetime; that he paid no money for it; that if there was any 
de paid, it behoved to be by Sir William; and that the ſaid aſ- 
« ſignation lay blank in the deponent's hand #ll old Sir William 
e Sharp died; and thereafter the deponent's name was filled up 
e in the ſaid blank aſſignation by order of the ſaid Sir William 
* Sharp the nephew, and for his behoof.” But upon looking 
into the aſſignation itſelf, the name of the aſſignee is found to 
remain blank at this day. 
A title to another debt that had been due by Kirkwood, was 
made up in this manner. Kirꝶuood granted bond in the 1678 
for L. 400 Sterling to John Allan, and Frances Daniel his wife, 
relict of Sir fobn Towers, and longeſt liver-of them; and after 
their death, the one half to the faid John Allan's heirs, and the 
other half to Mrs Frances Towers, the wife's daughter of her 
firſt marriage. To this debt three ſeveral aſſignations, which 
had been all originally granted blank in the aſſignee's name, were 
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filled up in favour of the ſaid John Doul; who deponed con- 
cerning them, That the ſaid Frances Towers, who had right to 
L. 200 of the principal, having married Sinclair of May, ſhe 
and her huſband granted a blank aſſignation of that ſum, and in- 
truſted the ſame to the Earl of Cromarty, . who filled up the 
« deponent's name therein, and delivered the ſame to him in 
e truſt, for the behoof of Sinclair of May, or fome of the family; 
« and who likewiſe delivered to the deponent another aſſigna- 
« tion from Dame Frances Daniel to the annualrent of the 
« L. 400 during her lifetime, after the Earl had filled up the 
_«« deponent's name for the behoof foreſaid; and thereafter the 
„ deponent having confirmed William and Margaret Allans ex- 
« ecutors-dative to the ſaid John Allan for the other L. 200 of 
« the ſaid L. 400, he did acquire from them an aſſignation to the 
« ſaid L. 200; for which he paid L. 96 Sterling of his own 


FAY 


«© money, and no, more.“ 


From the account of Sir William Sharp's intromiſſions made 
up by John Doul, as above mentioned, it further appears, that 
part of John Allan's ſhare of the faid debt had alfo been paid by 
Sir William. John Allan's wife, who liferented the bond, ha- 
ving ſurvived him, married one Dr Humphreys; and in the 
ſaid account L. 84 Sterling is ſtated as three and a half year's an- 
nualrent of this debt paid by Sir William to the Doctor, and his 
lady, as per affignation. But by the aſſignation produced, grant- 
ed by the Doctor and his lady to a blank perſon, wherein John 
Doul's name is filled up, the whole annualrent of this L. 400 is 
conveyed fince Lammas 1679, being the firſt term after the de- 
ceaſe of John Allan, the lady's former huſband. Thus after Sir 
William had paid three and one half year's intereſt of this debt 
to the lady, and her laſt huſband, and taken an affignation in 
his uſual way, that aſſignation appears to have been retired, and 
a new one granted to Mr Doul, giving no credit for the annual-. 
In this manner it appears, that Mr Doul patched up a right to 
| thoſe debts, as due. to him by Kirkwood ; and his. next operation. 
| was, 


1 


was, to make theſe the grounds for eſtabliſhing a title in his per- 
ſon to the bond for 12,000-merks now in queſtion, ſaid to have 
been due by the defender's predeceſſor to the ſaid John Kirk- 
wood, 

Accordingly, in April 1688, Mr Doul, as creditor to Kirkwood in 
the debts above mentioned, got himſelt confirmed executor-credi- 
tor to the ſaid K7rkword in the bond in queſtion ; and in July 1688 
he obtained a decreet for payment of the ſaid bond, againſt the ſaid 
Charles Earl of Lauderdale, before the commiſſaries of Edin- 
burgh. From the warrants of that proceſs it appears, that the 
Earl was perſonally cited, and the witneſſes to the citation are 

John Doul's ſervant, and the meſſenger's fon ; but as it is certain, 

that the Earl was then in a moſt diſtreſſed fituation, and his af- 
fairs in the utmoſt confufion, it is highly probable, that if he 
truly got ſuch a citation in this proceſs before the com miſſaries, 
he would either neglect it altogether, or perhaps give it to Mr 
Doul himſelf, who was then one of his doers : but however that 
be, the extract of the decreet bears, that a procurator for the Earl 
was allowed to ſee the proceſs, and give in defences ; but no 
mandate was produced, nor further compearance made for the 
Earl, and decreet in abſence was thereupon pronounced in terms 
of the libel. In fo far this extract appears to have been unwar- 
rantably made out, that in the record and warrants in the commiſ- 

fary-court, no appearance of any procurator for the Earl is mark-- 
ed; ſo that this decreet was in every ſenſe entirely in abſence. _ 
Mr Doul did not think fit to take any other ſtep of diligence 
upon the ſaid bond during Earl Charles's life; but in the 1693, 
about two years after his death, he obtained a decreet of conſti- 
tution in abſence before this court, againſt Earl Charles's eldeſt 
fon, Richard Earl of Lauderdale, who was then in France, as 
appears from the decreet itſelf. Afterwards, in June 1694, Mr 

Doul, upon a ſpecial charge, obtained an adjudication of the e- 
ſtate againſt the ſaid Earl Richard, alſo in abſence, and at a time 
when all who pretended to be creditors to the family of Lauder- 
dale adjudged the eſtate, without the leaſt attention or oppoſition 

e 1 i 


on the part of the family. But the deſcription of the lands hap- 


F 


pening not to be filled up in the letters of ſpecial charge, this 


adjudication is liable to that and other nullities; lo that it cannot 
now affect the eſtate. 


From that year 1694 till the 1733, being chit thirty: nine 


years and ten months, no demand was ever made by John Dow! 


againſt the Earls of Lauderdale for this debt, either judicially or 
extrajudicially, although Dou was a writer and practitioner be- 


fore the court of ſeſſion, and lived till about the 1726. But be- 
fore proceeding to mention what happened in the 1733, towards 
the cloſe of the years of preſcription, it is proper, in the order of 
time, to give ſome account of certain proceſſes that have been 

| diſcovered to have intervened reſpecting this debt; but to which 


the Earls of Lauderdale were no parties; and whith have only 


come to their knowledge ſince the claim againſt the family was ; 
revived in the 1733. 
1/7, It appears, that ſo early as July 1692, a proceſs of exhibi- 


tion, count, reckoning, and payment, as to the executty of John 
| Kirkwood, was commenced before the commiſſaries of Edin- 


burgh, againſt John Doul, at the inflance of Sir Andrew For- 
reſter, John Hay, and James Turnbull, the ſurviving executors 
of Kiikwood. This proceſs was advocated to your Lordſhips; 


and Mr Doul deponed in it upon the writs he had in his cuſtody, 


forinſtructing any debts due to the ſaid John Kirkwood. F 
After this another proceſs was brought, in 1703, before this 
court, by Kirkwood's executors, ' againſt Sir William Sharp of 


Scotſcraig, as heir to old Sir. William, and John Doul, as fictor 


and manager of Kirkwood's affairs, under Sir William, to ac- 


count for their intromiſſions; and concluding, That the eaſes 


which had been got by Jobn Doul in tranſacting with any of the 
creditors, ſhould accreſce to the executors. In this proceſs the 


purſuers produced a copy of the account of charge and diſcharge 
between Sir William and the executors already mentioned, 


which Doul acknowledged was drawn out by him from ſcrolls of 


Sir William's. The * alſo craved that Mr Doul might be 


examined 


x 


1 


examined in relation to that account, and vouchers thereof, and 


to the acquiſition of the debts which he had made the titles in the 
confirmed teſtament above mentioned, as executor-creditor to 
Kirk wood. Accordingly Doul was three times examined by the 


Lords; and copies of his oaths are ſtill extant, and have been al- 
ready referred to. 


It is remarkable, that on the firſt of theſe hires examinations, 


the executors were deſirous of recovering the original bond now 
in queſtion ; but which he evaded. They interrogated him, If 
« the ſaid bond is not one of the writs contained in the confirm- 


« ed teſtament? And, 240, If the ſaid bond was delivered to 


© him among the other writs pertaining to John Kirkwood, and 


te exhibit by him the time of his former depoſition, (in 1693)? : 


ce and how the ſame came into his hands? and if it was ſtill in 
« his cuſtody ?” Mr Doul, in aniwer to the firſt interro- 


.**: gatory, deponed, That the bond for 12,000 merks granted 


« by the Earl of Lauderdale to the deceaſed John Kirkwood was 

« one of the writs contained in the confirmed teſtament ; and 
ce that he was willing to put the ſame in the regiſter, that ever 
% One having intereſt therein might take extracts as they thought 


« fit,” As to the ſecond interrogatory, he deponed, That he 
« received the ſaid bond with the other papers pertaining to 
« John Kirkwood.” It is alſo remarkable, that the date of 
Mr Doul's emitting this oath is the 22d February 1705, being 
the very day on which the bond ſtands recorded in the books of 
ſeſſion: ſo that it appears Mr Doul, for reaſons beſt known to 
| himſelf, had no inclination to produce the original bond, but 
took immediate meaſures for Keeping it out of Light when called | 


for. 


There were various other proceedings in that proceſs between 
Mr Doul and the executors, which depended for many years, 
till at laſt, in the 1713, the ſame was finally determined by an 
interlocutor of your Lordſhips ; whereby Jobn Doul was decern- 


ed to denude of this debt, and all thoſe other rights, in favour of 
che executors of Joun Kirkwood, upon their making payment to 


him 


him of L. 96 Sterling, being all that he had paid for the acqui- 


fition of them, as appeared from his own acknowledgment, con- 
tained! in his third depoſition. 

The Earl has not indeed been able to recover that proceſs be- 
tween the executors of Kirkwood and Jobn Dou; but he has, 
after much trouble, recovered ſuch writings relative thereto, as 
ſufficiently inſtruct what is above ſet forth. Theſe are well 
known to the now purſuer, Captain Mackay, who, it is belie- 


ved, cannot controvert a fingle circumſtance of the preceding 


detail; eſpecially as ſundry of the writings that appear to have 
been produced i in that old procefs, or otherwiſe tend to vouch 
the proceedings in it, have been recovered from or produced by 
| himſelf. Hence too there is reaſon to ſuſpect, that the other pa- 
pers belonging to the original proceſs, may have been got up by 

Mr Dou, the purſuer's author, though his receipt for the lame 


cannot now be diſcovered. 
From thoſe and other writings racovercd and produced, it fur- 


ther appears, that after the concluſion of the executors proceſs in 
1713, Mr Poul raiſed a proceſs againſt thoſe executors, conclu- 


ding, that they ſhould be decerned to pay him the L. 96 Ster- 
ling found due to him as above mentioned, or otherwiſe to have 
it found, That the rights he had acquired with that ſum ſhould 
belong to him. Rut it does not ſeem that any proceedings were 


had in this proceſs, or that the executors ever waar fit to Pay 


Mr Doul that L. 96 Sterling. 
There yet remains to be mentioned one other proceſs, in 


1 Mr Doul was concerned relative to this matter, and of ; 


which documents have of late been recovered. It has "IF alrea- 


dy noticed, that one of the branches of the title which Mr Doul 


made up to the bond now in queſtion, ſuppoſed to have been 


originally due by the Earl of Lauderdale to John Kirkwood, Was. 
a bond for L. 400 due by Kirkwood to John Allan and Francis 


Daniel his wife, equally; and that Mr Doul got his name filled 


up in blank afſignations to that debt, on which he confirmed the 


bond now in enn as executor-creditor to o Kirkwood, One 


"oo 


1 
of theſe aſſignations, for L. 200 principal, had been granted by 


Frances Towers, the daughter of Frances Daniel, and wife of 
Sir James Sinclair of May ; and Mr Doul, when examined in the 
above proceſs at the inſtance of the executors of Kirkwood, had 
depoſed, that his name was filled up in that aſſignation by the 
Earl of Cromarty, in truſt, © for the behoof of Sinclair of May, 
* or ſome of the family“ 1 1 1 
It ſeems this declaration of Mr Doul had at length come to 
the knowledge of the heir of Sinclair of May; for, in the 1717, 
Sir James Sinclair of Dunbeath, as adminiſtrator-in-law to Wil- 
liam Sinclair his ſon, brought a proceſs in this court againſt John 
Doul for exhibition and delivery of the conveyances above men- 
tioned, made by Frances Daniel, and her daughter Frances 
Towers, and her huſband, with the grounds of debt thereby 
conveyed. „ 7 8 
In this laſt proceſs, Mr Doul was thrice examined ; and not- 
withſtanding of what he had depoſed in the former proceſs at 
the executors inſtance ; yet on his ſecond oath, in this other pro- 
ceſs, © being particularly interrogate, Whether or not theſe aſ- 
*« ſignations were delivered by the Earl (i. e. of Cromarty) to 


c the deponent, for the uſe and behoof of any other perſon but 


c 


Sir James Sinclair of May? he deponed, Nihil novit; and that 
he did not remember, that the Earl faid any thing to him 
4 thereanent at the time of filling up. However, Mr Doul be- 
ing examined for the laſt time at about a year thereafter, he re- 
collected much more than he had formerly done, and deponed, 
„ That at delivery of the aſſignations, the Earl told him, 
« that what could be recovered, in virtue of the ſaid aſſignations, 
e was to be for the benefit and behoof of George Sinclair, bro- 
cc ther to Sir James Sinclair of May; and this the ſaid Earl fre- 
« quently told and repeated to him thereafter.” Theſe varia- 
tions in Mr Doul's oaths do here merit attention, as being fur- 
ther explanatory of his behaviour relative to his intereſt in the 
bond now in queſtion. 8 0 3 5 
Bauch appears to have been the ſubſtance of the procedure in 
thoſe proceſſes among third Aint? ſo far as the Earl of HO 
. | . ale 
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dale has hitherto diſcovered. . But theſe, as well as the bond in 
queſtion itſelf, remained entirely unknown to the late Earl of 


Lauderdale till the 1733, being within two months of the ex- 


piry of the long preſcription from the date of the adjudication, 
and fifty-three years from the date of the bond. This unac- 
countable taciturnity merits the greater conſideration, that John 


6 Doul, and others pretending intereſt in this debt, had ſeen 


John Earl of Lauderdale during that period, tranſact all the o- 


ther adjudications that had been led againſt Earl Richard, about 
the ſame time with Mr Doul's ; that his fon the late Earl had poſ- 
ſeſſed the eſtate for twenty-two years preceding the 1733; that 


Mr Doul himſelf had lived down to the 1726; and that when 


the claim was at length made in the 1733, every body was = 


that could have any perſonal knowledge of the hiſtory of this 
debt. 1 


However, Patrick Doul, ſon and heir ſerved to the ſaid John 


Jan. 29-1733» Dowul, of this date, granted a diſpoſition to George Lord Rae, 
f who had married his ſiſter, conveying the premiſſes to his Lord- 


ſhip, in truſt for his Doul's behoof. Under this title the late 


Earl, to his ſurpriſe, found himſelf attacked in the 1733, by a 


proceſs of mails and duties againſt his tenants, for payment of 
the whole of this debt, ſuppoſed to amount, principal and an- 
nualcent, to about 60,000 merks; although it is now evident, 


that Mr Doul's intereſt in it extended to no more than L. 96 

Sterling. Upon a ſtrict ſearch into his papers, the Earl could 

find nothing concerning it. But having happily got notice of 
the old proceſs at the inſtance of the executors of Kirkwood, a 


communing thereupon enſued with Lord Rae's doers. ” 
Upon that communing Lord Rae thought fit to drop his pro- 
ceſs of mails and duties; and nothing further was done upon 


this debt from the 1733 to the 1751, when Patrick Doul ha- 


ving granted another gratuitous diſpoſition in favour of Captain 


| George Mackay his nephew, the Captain thought fit to com- 
mence no leſs than three proceſſes againſt the Earl, via. He 
wakened the former mails and duties, which had been raiſed 


by 


Ln 
by his father Lord Rae. 24%, He raiſed a new proceſs of mails 
and duties, in his own name; and alſo an improbation under 
the title of John Doul's adjudication. And, 3dly, he brought a 
proceſs of conſtitution, on the paſſive titles, againſt the Earl, i 
founded on the ſaid original bond, concluding for payment of | 
the whole of this great debt, as if it had been entirely his own. 
Theſe proceſſes were for ſome time carried on with great briſæ- 
neſs before the Lord Drummore. Particularly, in the improba- 
tion the Earl was obliged to produce his whole charter-cheſt, in 
order to compete with Doul's adjudication. Many interlocutors 
were pronounced, which need not be recited ; but at length the 
objection to Doul's adjudication of the lands being blank in the 
ſpecial charge, though it received no judgment, obliged the pur- 
ſuer to change his ground, and deſiſt from proceeding in the im- 
probation. VV e N 
The purſuer then betook himſelf to his other proceſs, againſt 
the Earl, upon the paſſive titles; in which there was alſo a good 
deal of litigation. In the courſe of it, the Earl recovered, chief— 
ly from the purſuer, or his doers, the writings above mention- 


© ed relative'to the old proceſs, and others, with a view of proving | 
 * either payment of the debt, or that Mr Doul was only a truſtce | 


From the recovery of theſe writings, it clearly appearing that 
Mr Doul's intereſt was only L. 96 Sterling, and many other ſu- 
ſpicious circumſtances caſting up, the Earl's doers were thereby 
led to call for inſpection of the original bond itſelf, then ſuppo- 
ſed to be lying in the record, in expectation that there might be 
ſome jotting or entry upon it relative to its payment or diſcharge. 
But to their ſurpriſe, the reſult of their ſearch was, that al- 
though ſuch a bond ſtood recorded in the books, the original 
itſelf was not to be found. The Earl was therefore adviſed to 
raiſe an improbation of it againſt Captain Mackay. Ho 
In order to defend againſt this improbation, Captain Mackay 
raiſed a proceſs for proving the tenor of the bond, ſetting forth, 
That the ſame had, by ſome means or other, been WINS ms 
Re 4 | | om 


Len.” 
from among the warrants in publica cuſtedia; and libelling, as 
adminicles. upon John Kirkwood's teſtament, confirmed by 
John Doul, and decreet of the commiſſaries in the 1688, and 
the decreets of conſtitution in the 1693, and adjudication in the 
1694; and more particularly upon the tenor of the bond, as 
recorded in the authentic book of record of ſuch regiſtrations, 
produced by him, and ſaid © to agree in date and tenor with the 
ſaid record.“ 

When this cauſe came to be called buſbes your Lordſhips in 
July 1765, a printed caſe was given in for Captain Mackay; 
wherein he at length acknowledged, that his claim, under this 
debt, only extended to the L. 96 Sterling, and intereſt there- 
of, paid by Mr Doul, for acquiring the half of the bond original- 
ly due by Kirkwood to Allan, together with the expence of the 


cConfirmations of Allan's children as his executors, and of Dou! 


himſelf as executor-creditor to Kirkwood. Thoſe concerned for 
the Earl, apprehending that his defences would be entire, and 
not then knowing of any diſcrepancy between the extra& produ- 


Jul 6. 1765. ced by the purſuer, and the record-book, there was not much 


debate at that firſt calling, when your Lordſhips © ſuſtained the 
« adminicles produced, as ſufficient for allowing a proof of the 
tenor of the bond libelled, and allowed the purſuert to prove 
the tenor, and caſus amiſſionis, thereof, 

In purſuance of this interlocutor, a proof was taken, by the 
oaths of James Ker keeper of the records in the laigh parlia- 
ment-houſe, and of Martin Lindſay and John Goodwillie, who 
had for ſeveral years been keepers of the regiſtration- office. 
Reference is here had to their depoſitions, as ingroſſed in the 
ſtate; and which prove nothing particular as to the caſus amif- 
fronts of the bond in queſtion ; but only, that it cannot be found ; 
that in general other inſtances have been obſerved, where the 
_ warrants or original papers are not to be found, though the pa- 
pers are entered in the minute-book, and in the record ; and 
that ſome irregularities have happened in the tranſmiſſion of ori- 
ginal papers recorded, from the clerks office to the lower parlia- 
ment-houſe. But from Mr Ker's oath it appeared, that there 
are various diſcrepancies between the extract produced, and li- 


belled 


! 
belled on by the purſuer, and the copy ſtanding in the authentic 


book of record; from which too a ſecond extract, exactly con- 
form to the ſaid record, was taken out, and produced by the 
Earl. The moſt material of theſe diſcrepancies ſhall be hereafter 

mentioned. LO | 
After taking of this proof, the cauſe was again called on the 

A2 0ð0th of February laſt ; when your Lordſhips pronounced this 
interlocutor: The Lords having heard parties procurators on 
the ſtate of this proceſs, before adviſing thereof, find, That 
e the purſuer has not made a ſufficient ſearch for the bond li- 

c helled; and therefore ordain him to make a further ſearch in 
e the laigh parliament-houſe for the ſame.” 


In purſuance of this appointment, the purſuer employed Mr 
Ker to make a further ſearch ; which he accordingly did; and 
reported in ſubſtance, That the minute-book in which the bond 
in queſtion is entered, as regiſtered in Durie's office on the 2d i. 
of February 1705, does begin the 3d of January 1704, and —— 
ends the 29th October 1708; that he had examined the whole = 
'of the warrants of the record of bonds, &c. in Durie's office, 
from the ſaid 3d of January 1704 to the 29th October 1708; 
that the ſaid bond is not among the warrants ſo examined; and 
that, beſides it, four original writs were amiſſing, although en- 
_ tered if the minute-book, and in the books of record, as regi- 
ſtered of the dates mentioned in the report, being in January i 
1704, January 1706, and June and Auguſt 1707; that three „ we 
principal writs were found among the warrants, and entered in | 
the books of record, but not entered in the minute-book ; wo. 
and that zwenty-tbree principal writs were found among the 1 
warrants, but not entered either in the minute-book, or books 
J „ „„ 5 
- Upon this additional ſearch, and report being made, the con- 
ſideration of the cauſe was reſumed by your Lordſhips on the 
12th of July laſt; and after hearing counſel, your Lordſhips, as 
already obſerved, were pleaſed to appoint both parties to give in 
memorials againſt the 12th of November next. This is accor- 
dingly offered upon the part of the Earl of Lauderdale, 
— SG e . 
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The queſtions that will now fall to be conſidered and deter- | 
mined by your Lordſhips, reſolve into theſe two: 1990, Whe- 


ther there are here ſufficient grounds for inducing your Lordſhips 


to find the tenor of a bond proved for ſuch a debt as the purſuer 

connects a title with? And, 240, If the grounds ſhould be held 

ſufficient for eftabliſhing a bond, whether the Jo. ſhall be found 
proved as of the tenor of the extraft libelled on by the purſuer, or of 

| the copy ſtanding entered in the 000k. of record, and Jeanne extract 


conform thereto? 


With reſpect to the fe of theſe queſtions, the Earl muſt ob- 


ſerve, that this proceſs of proving the tenor is entirely founded 
on the exerciſe of your Lordſhips «bile officium, or powers of re- 


 lieving a party, from equitable conſiderations, of the obſtruftion 
to the recovery of his juſt right in the courſe of law, through 
the circumſtance of his writ or evident having been loſt or de- 


ſtroyed caſu fortuito. In the execution of this equitable power, 
your Lordſhips muſt therefore be at full freedom to conſider the 
whole circumſtances occurring relative to the writ, or ground of 


debt, whereof the tenor 1s defired to be eftabliſbed. ' Your 
Lordſhips will ever carefully guard againſt the abuſe of this ſa- 
lutary remedy, by its being turned into an engine for creating 


a debt, or obligation, that there is reaſon to believe did never 


truly exiſt ; or for rearing up a ſtronger or more effectual obli- 
gation than the original appears to have been, In every caſe of 
the kind, your Lordſtips may give or deny this remedy, accor- 


ding as 10 you it ſhall ſeem juſt and proper. 


Holding this preliminary obſervation in view, the Earl ball 
ſubmit the following objections to the eſtabliſhment of the t chor 


of any ſuch bond as the purſuer now claims right to. 
Imo, In the caſe of all obligations that are extinguiſhable by 


the debtor's retiring or cancelling them, the purſuer is juſtly ob- 


liged to condeſcend on and prove ſuch a ſpecial caſus amiſſianis as 


may ſatisfy your Lordſhips, that the obligation had not been re- 
tired, or, in other words, that the debt was outſtanding, and 


not extinguiſhed. Be, by their nature, are ſuch ſecurities 
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as, when ami ing, ought not to be eaſily ſupplied by a proving 


of the tenor. Debtors often pay upon getting up their bonds, 
without aſking a diſcharge ; and as often the receipt or diſcharge 
given is wrote upon the back of the bond. When, theretore, 
the document of debt itſelf does not appear, neither in the cre- 
ditor's poſſeſſion, nor in publica cuſtodia, there is room for every 
preſumption to operate againſt any claim upon it; and more e- 
ſpecially when no ſpecial reaſon can be aligned as a 18 amiſ- 
ons. 
3 240, Although i it is a general due, That fraud is not to be 
preſumed, yet in a caſe of this kind, circumſtances may occur 


ſo ſtrong as either to amount to a proof of fraud, or at leaſt to 
throw ſuch an unfavourable light upon the debt endeavoured 
to be eſtabliſhed, as to incline your Lordſhips to deny it the aid 
of your authority in the way of proving the tenor. This muſt 


hold the rather, that the onus proband: does in ſome meaſure lie 
upon the purſuer for ſupporting the deed. 


Now, when your Lordſhips conſider the particular hiſtory of 


this bond, as given above, it muſt raiſe the ſtrongeſt ſuſpicions 


againſt it. The way in which Mr Doul came poflefſed of it, 


- according to his own ſtory, among the other papers of . 
that had been in Sir William Sharp's cuſtody ; the manner of his 
making up a title to it, by poſſeſſing himſelf in the ſame way 


of blank aſſignations to debts once owing by Krkwood, but 
which appear to have been almoſt entirely paid or extinguiſhed 
by Sir William Sharp; his filling up his name in, or uſing thoſe | 


afſignations, after Sir William's death, as conveyances to him- 

ſelf of the whole debt, without having paid more, according 
to his own admiſſion, for any of thoſe aſſignations, than L. 96 
Sterling; joined with his behaviour under his different examina- 
tions, upon oath, in the proceſſes at the inſtance of Kirkwood's 
executors; and Sir James Sinclair; muſt render Mr Doul's con- 


duct extremely ſuſpicions as to other branches of the caſe, where 
it has not been PI. to bring out as clear a diſcovery of his 
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Neither can any weight be laid upon the decreets of conſtitu- 
tion and adjudieation which Mr Doul obtained for ſupporting 
or eſtabliſhing this bond. Theſe decreets contain no full copy 
of the bond, but only the ſubſtance, dates, and ſums; and 
would have paſſed in the ſame terms, {uppoling the bond to have 
been a forgery, or, if originally a true deed, to have been ante- 
cedently paid, and retired. Your Lordſhips will obſerve, that 
theſe decreets were obtained entirely in abſence of the Earl of 
Lauderdale; and none of them mention the bond to have been 
produced, excepting the firſt, which was taken out before the 
Commiſſaries, a court not commonly reſorted to for conſtitution 
of ſo large a debt, and when the ſuppoſed debtor's circumſtan- 
ces were in the greateſt confuſion. I he decreet cognitionis cauſa 
Was obtained againſt Earl Richard, the ſon of the former Earl, 
who could know nothing of the matter, and adjudication was 
obtained in the 1694 againſt the ſame Earl Richard, both en- 
tirely in abſence, and when he was even abroad, and his eſtate 
abandoned to the unlimited diligence of whoever pretended to 
be creditors of the family, Decreets obtained by Mr Doul, 
under ſuch circumſtances, inſtead of tending to ſupport this 
bond, may admit of an oppoſite conſtruction; as branches of a 
deſign to cover and countenance, in ſome later period, a claim 
moſt improperly made up, and which, when matters were re- 
cent, could not have been able to ſtand the teſt, 
This too is ſtrongly corroborated by the taciturnity of Mr 
Doul, and his heirs, for thirty-nine years and ten months after 
the date of the adjudication ; and of which time Mr Doul him- 
ſelf was living for above thirty years in the apparent right of this 
debt. During that long time, we ſee the executors of Kirk- 
wood, and the heirs of Sinclair of May, ſtruggling to diveſt 
Mr Doul of thoſe titles which he had unduly made up in his 
perſon ; but neither the one nor the other, during that time, 
making the leaſt demand upon the family of Lauderdale, al- 
though they ſaw Earl John tranſacting the whole other debts on 
the eſtate ſoon after the commencement of that period; and the 


laſt 


5 
laſt Earl quietly poſſeſſing the eſtate during no leſs thin twenty- 
two years towards the end of it. Theſe circumſtances, were the 
tenor of this bond actually proved, would, it is hoped, be found 
fully ſufficient to defend the Earl againſt any action for payment 
of its contents; and will be til] ile to him accordingly. But 
even in hoc flatu, it is ſubmitted, that they ought to have ſtrong 
weight for inducing your Lordfhips to relieve him of further 
trouble, by diſmiſſing the preſent action. 

Neither can the regiſtration of this bond, and extract produ- 


oe ey by the purſuer, be ſufficient for eſtabliſhing i its tenor, when 


the original bond is not to be found. The Earl may readily 
admit, that in a common caſe, where the regiſtration and Joſs 
of the original is recent, and where no circumſtances of ſuſpi- 
cion, either as to the falſity of the document, or extinction of 
the debt, do ariſe, the regiſtration and extract merit great 
weight for proving the tenor of the original. But, on the other 
hand, the danger of ſuftaining ſuch adminicles as ſufficient for 
e the tenor in a caſe like the preſent, muſt be apparent. 
Where a very ſingular and ſuſpicious management with reſpect 
to the debt, appears both antecedent and fubfequent to the te- 
giſtration, there is ground to preſume, either that the bond has 
been a falſe deed, or intrinſically null, or that it has been can- 
celled, or bore ſome receipt or diſcharge upon it; and that 
ſome or other of theſe objections has been endeavoured to be 
covered and concealed, by the getting out an extract, and then 
abſtracting the original. Nor can your Lordſhips here overlook 
the conduct of Mr Doul as to this regiſtration ; as it appears 
that he declined to exhibit the original bond to Kirkwood's | 
executors, when they demanded it from him upon oath; and 
the very ſame day got it regiſtered, and took out his extract, 
without waiting any order of court to that effect. 
But whatever other objections there is reaſon to ſuppoſe were 
meant to be covered in this manner, there can hardly be any 
room to doubt, that if the bond was originally a true deed, and 
ill unpaid, it muſt have laboured under ſuch a nullity as ren- 
E dered 
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deed ! it altogether onndiontile; and that this nullity was meant 
to be concealed by the regiſtration. For, | beſides the other diſ- 
crepancies mentioned in James Ker's depoſition, as found be- 
tween the purſuer's extract, compared with the copy inſerted in 
the record- book, your Lordſhips will obſerve, that, according to 
the record, the witneſſes deſigned in the teſting clauſe are Sir 
William Sharp and Jobn Graham ; but in the fic ſubſcribitur, it 
bears to be ſigned William Shaw witneſs, John Graham witneſs. 
| Now, ſuppoſing the original to have been ſo teſted, the bond 
muſt have been undoubtedly null, as one of the witneſſes ſub- 
ſcribing was not deſigned in the teſting clauſe. But this ob- 
jection could never be diſcovered from the purſuer s extract, 
which bears to be figned Wikam Sharp Wy, Jr Graban : 
witneſs. 
In fine, the danger of allowing the tenor of a bond to be eſta- 
bliſhed upon an extract, or record- copy, where the original is 
amiſſing, without the purſuer being able to prove, or even to aſ- 


ſign, any ſpecial reaſon or cauſe of its being loſt or deſtroyed, — 


needs no further illuſtration. The Earl has not found any caſe 
occurring in your Lordſhips deciſions exactly correſponding to 
the preſent. The one that is moſt fimilar to it, is that of Wil- 
liam IWilſen contra Sir Andrew Birme of Saline, obſerved by. 
Lord Fountainhall, roth June and 28th December 1704. 
Alexander Short had granted a diſpoſition of ſome lands to 
Lord Saline, his brother-in-law, and Wilſon being a real credi- 
tor to Short, brought an improbation of that diſpoſition. The de- 
fender produced an extract of it, but did not produce the prin- 
cipal, which could not be found in the regiſter, nor had a re- 


cord- copy been kept of it. A debate then enſued as to the ſuf- 5 


ficiency of the extract for avoiding certification. The arguments 
on both ſides are ſtated by the learned author. It was there, 

inter alia, obſerved, That great inconveniencies might follow by 
ſuſtaining an extract without the principal; * For that one 


might forge a bond or a diſcharge; and putting them in the 


50 regiſter; might e with the ſervants to get back the prin- 
| a cipals, 


5 


« cipals, and deſtroy them; and uſing the extracts, the party 
leſed calling for the principal in an improbation, if the ex- 


s tract ſhall be ſufficiently verified, though the principal cannot 
be found, then a few knaves may ruin a thouſand perſons; | 
e for if they be not obliged to produce the principal, there is 

e no remedy left to diſcover the falſehood.” Inſtances were 


alſo mentioned, both of attempts to prove the tenor of a forged 


writ that had been deſignedly ſhown, and then deſtroyed, and 
of a writ being abſtracted from the regiſter through the fraud of 


the party and clerk. But as to the diſpoſition then in queſtion, 
it was liable to no ſuſpicious circumſtances, infeftment had been 


taken upon it before regiſtration ; and it was not a deed of that 


nature that could be extinguiſhed ſimply by its being retired or 
given up. The Lords confidered the danger and inconvenience as 
great on both ſides; but in that ſpecial caſe, granted certification, 
the rather that the defender had the proſpect of relief by proving 
/ ach 


But to return to the preſent cauſe : According to Mr Ker's L 
laaſt report, during the period of his ſearch between the 1704 and 
1708, he diſcovered, beſides the bond in queſtion, other four 


principal writings were amiſſing, though copies of them 
ſttood entered in the record. This will perhaps be founded on 


by the purſuer, as ſhowing that the fituation of this bond is not 
ſingular, and preſuming that the whole muſt have been loſt 


by accident. But your Lordthips will firſt obſerve, that none of 
thoſe other writs amiſſing were regiſtrated in the ſame month or 
year with this bond, vig. in the 1705. And, again, whatever 


weight might have been given to ſuch a circumſtance, where 


nothing could be objected other than the want of the principal 


_ _ writ, it is ſubmitted, tha! the caſe of this bond, taken all together, 
zs ſuch, that there 1s ſufficient cauſe for preventing the Earl's be- 
ing expoſed to further diſtreſs, through the ſupplying the loſs of 


r Lordſhips, the Earl 
WS dees 


it in the manner now attempted. 
Leaving here the firſt point with you 
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comes now to the ſecond queſtion, namely, Suppoſing that 
your Lordſhips ſhould not incline to deny the purſuer the 
benefit of proving the tenor altogether, whether the tenor 
ought to be eſtabliſbed conform to the purſuer's extract, or the copy 
entered in the record? 3 . „ Sn 
The Earl ſhall trouble your Lordſhips with much leſs argu- 
ment upon this queſtion, which is ſimple, and not involved in 
circumſtances. Your Lordſhips will obſerve the diſcrepancies 
between the record and extract, as particularly ſtated in Mr 
Ker's depoſition. The moſt material are theſe : 1//, That the 


purſuer's extract bears date the 23d February 1705; whereas 


the entry in the minute-book, which ought to regulate that date; 
is the 22d February 1705. And, 2dly, The difference in the 
teſting clauſe, the record-copy bearing William Schau witneſs, 

and the extract William Sharp witneſs. The importance of your | 
Lordſhips taking the one or the other for the rule, has been al- 


ready explained; and it only remains to be confidered, whether 
moſt faith falls to be given to the record, or to the extract? 


The Earl muſt confeſs, that it does not appear to him a mat- 


ter of much dubiety, that the record ought to be followed as 
the rule. It may poſſibly happen, though the Earl does not 
know it to be the caſe, that the writers of the records ſometimes 
begin with writing out the extract, and afterwards tranſcribe the 
| deed into the record. But ſuppofing this were fo, there is ſtilt 


no cauſe to ſuſpect leſs accuracy in writing the record than the 


extract. The reverſe ought rather to be expected; and, in dubio, 
it ought to be preſumed, that the record is moſt accurately wrote, 


as well as firſt filled up; becauſe the extract bears to be given 
from your Lordſhips books, and derives its effect in the courſe of 


diligence from that ground, and not from its containing a copy 
of the original: and the purſuer's extract bearing date a day af- 


ter the entry in the record, ſtrengthens the preſumption, that the 


record was firſt filled up. Beſides, the record is the warrant for 
all future extracts; and therefore muſt be held as of the great- 
eſt authority, whether wrote firſt or laſt, where there is n 
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leaſt evidence to determine, that the error has been committed 
in writing the record, rather than in writing the extract. 
The purſuer himſelf ſeems indeed to have admitted, that 
the record is to be principally depended on, when, in his libel, 
he expreſsly ſets forth, though erroneouſly in point of fact, 
% That accordingly the full tenor, and preciſe words thereof, as 
<« there repeated, are ingroſſed, of that date, and in proper courſe 
and order, in the authentic book of record of ſuch regiſtra- 


« tions; and that the purſuer is poſſeſſed of an authentic ex- 
ce tract of the ſame, agreeing in date and tenor with the ſaid re- 
« cord.” Indeed, ſhould your Lordſhips follow the purſuer's 


extract inſtead of the record, there is the greateſt reaſon to ap- 


prehend, that a better or more effectual deed might be thereby 


created than the principal itſelf would have been, if exiſting : 
a thing which your Lordſhips have ever carefully avoided. And 
it ſurely cannot be pretended, that the purſuer, in ſo far as he is 
_ claiming right to this debt, is intitled to any extraordinary ex- 


tenſion or favour in prejudice of the Earl. 
In reſpect whereof, &c. 5 
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